
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/370/99/NJ 

In the complaint between: 

 

A J van Vuuren Complainant 

 

and  

 

Central Retirement Annuity Fund First Respondent 

M Boshoff Second Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

1. This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act 24 of 1956 (hereinafter referred to as the “Act”).  

The complaint encompasses a review of the trustee’s decision of awarding a death 

benefit.  The complainant initially lodged a complaint with the Ombudsman for Long 

Term Life Assurance.  However, the Ombudsman not having jurisdiction referred 

the matter to this office.  All parties were afforded an opportunity to make further 

submissions in addition to the arguments raised before the Ombudsman. 

 

2. A thorough investigation was conducted by my investigator, Naleen Jeram.  All the parties 

were in agreement that the matter should be determined on the basis of the documentary 

evidence and written submissions gathered during the course of Mr Jeram’s investigation.  

Accordingly, no hearing was held. 

 

3. The complainant is Alida Jacoba van Vuuren, the widow of Mr M C van Vuuren, who was 

a member of the first respondent at the time of his death.  The complainant is represented by 
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Mr Louis Oosthuizen of Tallie attorneys. 

 

4. The first respondent is Central Retirement Annuity Fund, a pension fund duly registered 

under the Pension Funds Act of 1956 (hereinafter referred to as “the fund”).  The fund falls 

within the ambit of paragraph (a) of the definition of “pension fund organisation” contained 

in section 1 of the Act.  The rules of the fund allow its management committee to apply to 

an insurance company to issue policies in favour of the fund on the lives of the members 

and purchase other retirement products.  The fund then collects contributions from the 

members and in turn pays it over to the insurance company.  A member may decide what 

contribution he/she wishes to make to the fund, subject to certain minimum amounts laid 

down by the insurer with whom the fund concludes the policy contract.  Contributions start 

at the inception date of membership, and are payable as the management committee of the 

fund agrees with the insurance company.  All the monies payable by the insurance company 

in terms of the provisions of the policy concluded between the fund and the insurer will be 

payable by the insurer to the fund.  The management committee in turn deals with the 

payment of benefits in accordance with the rules of the fund.  In this matter the fund is 

represented by Mr P G Jonker of Sanlam Personal Finance, the administrator of the fund 

and Miss Irene de Wit, the principal officer of the fund. 

 

5. The second respondent is Marlene Boshoff, an adult female, of Kuilsriver, Western Cape.  

Miss Boshoff is represented by Mr J Brynard of Brynard and Brynard, attorneys. 

 

6. On 5 July 1969, the complainant and Mr van Vuuren were married out of community of 

property.  During the marriage, Mr van Vuuren purchased three retirement annuity policies 

from the fund thereby becoming a member of the fund.  Two children were born of this 

marriage.  In about 1996 the parties relationship had irretrievably broken down and Mr van 

Vuuren left the common household.  He moved in with Miss Boshoff and they lived as 

husband and wife until Mr van Vuuren’s death on 10 October 1998. 
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7. At the time of his death, the value of his death benefit (3 policies) within the fund was 

R203,526.52.  The payment of any death benefit is regulated by section 37C of the Act, 

which reads: 

 

37C.___Disposition of pension benefits upon death of member. 

 

(1) Notwithstanding anything to the contrary contained in any law or in the 

rules of a registered fund, any benefit payable by such a fund upon the death 

of a member, shall, subject to a pledge in accordance with section 

19_(5)_(b)_(i) and subject to the provisions of section 37A (3) and 37D, not 

form part of the assets in the estate of such a member, but shall be dealt with 

in the following manner: 

 

(a) If the fund within twelve months of the death of the member 

becomes aware of or traces a dependant or dependants of the 

member, the benefit shall be paid to such dependant or, as may be 

deemed equitable by the board, to one of such dependants or in 

proportions to some of or all such dependants. 

 

b) If the fund does not become aware of or cannot trace any dependant 

of the member within twelve months of the death of the member, 

and the member has designated in writing to the fund a nominee 

who is not a dependant of the member, to receive the benefit or such 

portion of the benefit as is specified by the member in writing to the 

fund, the benefit or such portion of the benefit shall be paid to such 

nominee: Provided that where the aggregate amount of the debts in 

the estate of the member exceeds the aggregate amount of the assets 

in his estate, so much of the benefit as is equal to the difference 

between such aggregate amount of debts and such aggregate amount 

of assets shall be paid into the estate and the balance of such benefit 
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or the balance of such portion of the benefit as specified by the 

member in writing to the fund shall be paid to the nominee. 

 

(bA) If a member has a dependant and the member has also designated in 

writing to the fund a nominee to receive the benefit or such portion 

of the benefit as is specified by the member in writing to the fund, 

the fund shall within twelve months of the death of such member 

pay the benefit or such portion thereof to such dependant or nominee 

in such proportions as the board may deem equitable: Provided that 

this paragraph shall only apply to the designation of a nominee made 

on or after 30 June 1989: Provided further that, in respect of a 

designation made on or after the said date, this paragraph shall not 

prohibit a fund from paying the benefit, either to a dependant or 

nominee contemplated in this paragraph or, if there is more than one 

such dependant or nominee, in proportions to any or all of those 

dependants and nominees. 

 

(c) If the fund does not become aware of or cannot trace any dependant 

of the member within twelve months of the death of the member and 

if the member has not designated a nominee or if the member has 

designated a nominee to receive a portion of the benefit in writing to 

the fund, the benefit or the remaining portion of the benefit after 

payment to the designated nominee, shall be paid into the estate of 

the member or, if no inventory in respect of the member has been 

received by the Master of the Supreme Court in terms of section 9 of 

the Estates Act, 1965 (Act No. 66 of 1965), into the Guardian’s 

Fund. 

 

8. The trustees of the fund requested both the complainant and Miss Boshoff to forward 
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submissions in respect of the distribution of the benefit.  After carefully considering the 

submissions made by both parties, on 24 December 1998 the trustees decided to award 

the complainant and Miss Boshoff 50% each of the benefit.  

 

9. Miss Irene de Wit, acting on behalf of the fund, asserted that the following factors were 

taken into account in determining the apportionment of the benefit: 

 

9.1 The complainant was a dependant as defined in the Act due to her existing 

marriage with the late Mr van Vuuren, even though they were estranged at 

the time of his death. 

 

9.2 The two children of the marriage, Erica and Werner were also per definition 

dependants, were already self-sufficient and not factually dependant on the 

complainant or the late Mr van Vuuren.  Erica is a medical doctor and 

Werner holds a master’s degree in psychology. 

 

9.3 Since April 1996, the late Mr van Vuuren and Miss Boshoff lived together as 

husband and wife and have been financially inter-dependent.  Amongst 

other items they bought a house together. 

 

9.4 Miss Boshoff was the nominated beneficiary under the annuities for the full 

proceeds.  Further, in his last will Mr van Vuuren nominated Miss Boshoff as 

the sole heiress of his estate.  

 

9.5 At the time of Mr van Vuuren’s demise he had already instructed his 

attorneys to commence divorce proceedings.  Summons for divorce was 

drawn up but not issued.   

 

9.6 The complainant was married to Mr van Vuuren out of community of 

property and hence she would have found it very difficult to lay claim on Mr 
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van Vuuren’s “pension fund interest”. Had the summons been issued and 

the divorce proceedings run its course, the complainant would no longer 

qualify as a dependant. 

 

9.7 Miss Boshoff’s financial position as at 25 November 1998 was set out in the 

following affidavit made by herself: 

 
My bates en laste is soos volg en word die bates getoon teen die beraamde 

markwaarde daarvan: 

 

BATES: 

 

2.1 ½ aandeel in woonhuis geleë te 

Bosmanstraat 44, Kuilsriver   R130,000.00 

2.2 Klavier      R    7,000.00 

2.3 Meubels en huishoudelike effekte  R  12, 000.00 

2.4 1993 Nissan motor    R   41,000.00 

2.5 Juweliersware     R     2,000.00 

2.6 Klere en persoonlike items    - 

(Geen kommersiële waarde)   ___________ 

 

R192,000.00 

 

LASTE: 

 

2.7 Verband ten gunste van Absa Bank  R191,000.00 

2.8 Lening - A Strauss    R  60,000.00 

2.9 Huurkoop - Bankfin    R  64,000.00 

 

R315,000.00 

 

Uit hoofde van die voorafgaande oorskry my laste die waarde van my bates met die 

bedrag van R123,000.00. 

 

My gemiddelde netto maandelikse inkomste gedurende die tydperk 1 Maart 1997 
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tot 28 Februarie 1998 het R5,646.00 beloop.  Hierteenoor beloop my netto 

gemiddelde maandelikse inkomste sedert 1 Maart 1998 tot 30 November 1998 die 

bedrag van R5,702.00 

 

My huidige maandelike uitgawes teenoor my inkomste is tans soos volg, en is die 

uitgawes ten opsigte van vaste verpligtinge gebaseer op die jongste state tot my 

beskikking: 

 

INKOMSTE: 

 

4.1 Gemiddelde netto maandelikse inkomste  R5,702.00 

 

UITGAWES: 

 

4.2 Verbandpaaiement     R3,970.00 

4.3 Paaiement t.o.v persoonlike lening   R   800.00 

4.4 Motor paaiement     R1,213.00 

4.5 Korttermyn versekering (premie)   R   338.00 

4.6 Lewensversekering (premie)    R   600.00 

4.7 Munisipale belasting en dienste    R   400.00 

4.8 Tuindienste      R   188.00 

4.9 M-Net       R   136.00 

4.10 Kruideniersware, vleis, groente, vrugte,  

brood, meld, ens.     R1,200.00 

4.11 Skoonmaakmiddels     R     50.00 

4.12 Klere, skoene, ens.     R   400.00 

4.13 Apteek en toiletware     R   150.00 

4.14 Telefoon      R   200.00 

4.15 Voertuiglisensie     R     14.00 

4.16 Voertuigonderhoud     R   100.00 

4.17 Ontspanning, tydskrifte, ens    R     80.00 

4.18 Onvoorsiene uitgawes     R     75.00 

R9,914.00 

 

Uit hoofde van die voorafgaande, het ek ‘n maandelikse tekort wat ek tot dusver 

gefinansier het uit spaar fondse.  Hierdie fondse is now uitgeput en sal ek verdere 
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finansiële hulp benodig ten einde te oorleef. 

 

Ek het ook reeds ‘n bedrag van R36,702.00 uit my spaar fondse gebruik om 

sommige van wyle Mnr M C Van Vuuren se verpligtinge te delg.  Soos gemeld, is 

my spaar fondse tans uitgeput en is ek verder deur ABSA Trust in kennis gestel 

date die oorledene se boedel insolvent is.  Die oorledene het my deurentyd 

meegedeel dat ek deur sy erflating in staat sal wees om sy verpligtinge na te kom, 

indien hy voor my te sterwe sou kom. 

 

9.8 The complainant’s financial position was set out by her attorney in a letter 

dated 9 December 1998 addressed to the fund.  The relevant parts read as 

follows: 

 
Die enigste bates waaroor ons kliënt beskik, is ‘n woonstel waarvan die koopprys 

R129,900.00 is, en ‘n 1989 Volkswagen Jetta motorvoertuig wat klaar betaal is. 

 

Haar laste is as volg: 

 

Huislening      R115,000.00 

Oortrokke bankrekening met ‘n limiet van  R    3,500.00 

Saldo wissel van maand tot maand 

Absa Kredietkaart - huidige saldo   R       428.99 

 

Ons het op 20 November 1998 ‘n volledige uiteensetting aan u gefaks, waaruit dit 

duidelik is tot welke mate ons kliënt help betaal het aan die Annuiteitspolisie, en dat 

sy (die langslewende eggenote), meer as haar deel bygedra het om vir haarself en 

die oorledene voorsiening te maark deur middel van die annuiteite. 

 

Ons wens ook weereens te bevestig dat ons kliënt die totale studiegelde oor ‘n 

tydperk van 11 jaar betaal het vir haar en die oorledene se kinders.  Beide kinders 

is reeds getroud, en sal dus nie verdere fondse benodig uit die Annuiteite nie.  Die 

oorlendene het ook nie ander kinders gehad nie. 

 

Ons het ook reeds in ons skrywe van 13 November 1998 aan u uitgewys dat ons 

kliënt ook geen mediese fonds tot haar beskikking nie.  Sy is reeds met rumatiek 
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gediagnoseer, wat impliseer dat say waarskynlik vroeër sal moet ophou werk.  

Indien u dit benodig, kan ons sertifikate in hierdie verband aan u kan voorlê.  Voorts 

werk sy op ‘n absolute tydelike basis en indien sy die aanstelling sou verloor, sou sy 

geheel en al aangewese wees op haar kinders om haar te onderhou.  In die lig van 

regstellende aksie, bestaan daar natuurlik ‘n groot moontlikheid dat haar bestaande 

pos ontruim sal moet word. 

 

9.9 Her monthly income and expenses were as follows: 

 
 

INKOMSTE & UITGAWES 

 

WKOD (tydelike aansteling) (netto)    R4,312.00 

Deeltydse privaatpraktyk          300.00 

UITGAWES: huishoudelik 

Huispaaiement       2,266.00 

Maandelikse heffing         210.00 

Multidata Sanlam         204.00 

Telefoon            150.00 

Klere           350.00 

Voedsel, huishoudelike middels     1,500.00 

Brandstof          400.00 

Mediese uitgawes         250.00 

Kerk           200.00 

UITGAWES: deeltydse privaatpraktyk 

Kantoor          300.00 

Telefoon            65.00 

Jaarlikse uitgawes: 

Motorlisensie        98.00 

TV lisensie      208.00 

Registrasie SAGTR     480.00 

Diens van motor  1,000.00 

Totale jaarlikse uitgawes 1,786.00      148.84 _________ 

R6,043.84 R4,612.00 
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9.10 Based on the above financial position the trustees were in agreement that 

both parties appear to have financial difficulties.  However, the trustees 

concluded that it appears as if the complainant is slightly better off than Miss 

Boshoff and for at least the last two years prior to the death of Mr van 

Vuuren there was a factual interdependence between him and Miss Boshoff 

whereas such a relationship did not exist between himself and the 

complainant. 

 

10. Miss Irene de Wit contended that based on the above considerations the trustees were of the 

opinion that the benefit should be more favourable to Miss Boshoff than the complainant.  

However the trustees decided not to adhere to the nomination of Miss Boshoff as a 100% 

beneficiary under the annuities. The following factors led the trustees to grant the 

complainant 50% of the benefit: 

 

· the complainant’s status as a dependant; 

· the long existence of the marriage between Mr and Mrs van Vuuren; 

· the considerable contributions made by the complainant to the maintenance of their 

two children (solely paid for the tertiary education of the children); and 

· the deteriorating health of the complainant (she has been diagnosed with 

rheumatism). 

 

11. The complainant was dissatisfied with the apportionment of the benefit.  Mr Oosthuizen 

acting on behalf of the complainant requested the trustees to reconsider their decision and in 

particular have regard to the following factors: 

 

11.1 The last will of the deceased was drawn up three weeks prior to his death. 

 

11.2 At the time of the drawing of his will he was terminally ill and receiving oxygen.   

 

11.3 Mr van Vuuren only lived with Miss Boshoff for approximately one year whereas 
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the complainant lived 30 years with the deceased. 

11.4 Miss Boshoff is much younger than the complainant and therefore less dependant 

on the pension benefit from the estate.  

 

11.5 Miss Boshoff is on a medical scheme and a member of a pension fund. 

 

Based on the above information Mr Oosthuizen proposed that 75% of the benefit be 

awarded to the complainant and 25% to Miss Boshoff.   

 

12. On 28 January 1999, the trustees reconsidered their position and their decision may be 

summed up in a letter dated 29 January 1999 addressed to the complainant: 

 
Die Raad van Trustees baseer nie hulle besluit om die minste probleme vir SANLAM te skep 

nie.  Indien dit die geval was sou dit sinneloos wees vir so ‘n raad se bestaan. 

 

Daar is na albei partye se bates en laste gekyk en die feit dat mej. Boshoff die 

genomineerde op al drie polisse was (nie u kliënt nie) maak ‘n verdeeling van 50/50 

regverdig.  Aangeheg is vorms om die feit te staaf. 

 

Ons volstaan dus by ons vorige besluit en versoek u om u kliënt se keursevorm aan ons to 

voorsien. 

 

13. Needless to say the complainant was not satisfied with this decision and again requested the 

trustees to reconsider their reconsidered decision.  The trustees at this point referred the 

matter to the legal department of the administrator of the fund.  The legal department agreed 

with the decision of the trustees. In line with this decision the trustees re-affirmed their 

decision and once again informed the parties accordingly. 

 

14. On 16 July 1999, a lump sum of R65,309.68 (R64,809.59 less tax of R5,544.86 plus interest 

of R6,044.95) representing one-third of the total benefit, was paid to Miss Boshoff and the 

balance of R36,953.67 was transferred on her behalf to Sanlam personal portfolio for the 
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purchase of a living annuity.  Since the complainant had not completed the withdrawal 

option form no amount was paid to her.  However, Mr Jonker has confirmed that upon 

receipt of the complainant’s option form the same amount plus interest that may have 

accrued in the interim will be paid to her.   

 

15. Hereafter the complainant lodged a complaint with the Ombudsman for Long Term Life 

Assurance. who referred the complaint to my office.  In essence, Mr Oosthuizen has asked 

me to review the trustee’s decision again.  In addition, to the above arguments Mr 

Oosthuizen stressed that the trustees were not prepared to change their earlier decision 

under any circumstances. He also highlighted the fact that Mr van Vuuren was not “at his 

full senses” at the time of drawing up his will and nominating the beneficiary.  No medical 

evidence was adduced to corroborate this allegation. 

 

16. The complainant seeks an order directing the fund to apportion the death benefit by a factor 

of 29.  That is, 27/29 (93%) of the benefit be awarded to the complainant and 2/29 (7%) to 

Miss Boshoff.  No reasons were advanced as regards to why a factor of 29 should be 

applied.  In addition, the complainant seeks a cost order based on an attorney-client scale 

against the fund.   

 

17. In her response, Miss de Wit contended that decisions by the trustees were taken after due 

consideration of all the relevant facts and legal principles.  They applied their minds to the 

matter and therefore exercised the administrative function properly.  She further stated that 

should I come to a decision that payment should be made on any other basis than the 

50/50% as decided by the trustees, it should be borne in mind that the fund already 

discharged its duties in that part payment has already been made.  Therefore any other 

decision decided by me should not require the fund to make further payments.  With regard 

to the question of costs, she contended that there is no basis in sections 30A to 30X of the 

Act allowing me to make a cost order.  Furthermore, should such a cost order be considered 

by me, there is no basis upon which a complainant could insist on an attorney-client scale.  
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She concluded that the fact that the fund came to another decision as opposed to the one 

which the complainant wanted is not grounds upon which a cost order may be awarded.   

 

18. As stated, the distribution of any death benefit is regulated by section 37C of the Act.  

Distribution in this case falls under section 37C(1)(a).  This provision requires the board of 

management to make an “equitable distribution” among the dependents.  It is common 

cause among the parties that there are four dependents, namely, the complainant, Miss 

Boshoff and the two adult children of Mr van Vuuren.   

 

19. The complainant alleges that the nomination form and the will of Mr van Vuuren is invalid 

on the grounds that Mr van Vuuren lacked mental capacity at the time of drawing up the 

will and completing the nomination form.  Mr Jonker confirmed that Mr van Vuuren 

requested on 23 May 1996 that the beneficiaries be removed from his annuity policy and the 

benefits be paid into his estate. However, on 6 July 1998, he nominated Miss Marlene 

Boshoff as his sole beneficiary.  No evidence was adduced to show that the complainant 

lacked mental capacity.  In the absence of this evidence I am inclined to accept the will and 

nomination form as valid and effective.  In any event, not much hinges on this issue as Miss 

Boshoff was a dependent by virtue of her factual and other dependence on the deceased.  

Consequently, it is not necessary for her nomination to qualify for sharing in the 

distribution of the death benefit. 

 

20. In making this distribution, the board needs to take the following factors into account: 

 

· the age of the dependents; 

· the extent of dependency; 

· the relationship with the deceased; 

· the financial affairs of the dependents including their future earning 

capacity/potential; and  

· the wishes of the deceased expressed either in the nomination form and/or his last 
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will.   

 

21. In making their decision, the trustees need to consider all relevant considerations and ignore 

irrelevant factors.  Further, the trustees must not rigidly adhere to a policy or “fetter” their 

discretion in any other way. 

 

22. In this matter, the trustees have taken a series of considerations into account.  However, 

during my investigation it has come to light that Miss Boshoff was also the nominated 

beneficiary under an Old Mutual Life Insurance policy taken out by Mr van Vuuren.  My 

investigator specifically requested Mr Jonker to address me on whether the trustees took 

this policy and the liquidation and distribution account into consideration.  In his 

subsequent submissions he confirmed that the trustees have no knowledge of the Old 

Mutual policy and did not consider the liquidation and distribution account.   

 

23. It is not clear why the trustees failed to consider the payment of proceeds of the Old Mutual 

policy to Miss Boshoff.  Any receipt of a cash benefit directly impacts on the financial 

status and future earning capacity of the dependent, which is two of the relevant 

considerations to be taken into account when making an equitable distribution.  The issue of 

the Old Mutual policy was not directly raised by the parties.  However, had the trustees 

requested the liquidation and distribution account (the estate duty section) even though the 

estate was insolvent this policy would become apparent.  Alternatively, the last will of Mr 

van Vuuren, (a copy of which was in the possession of the trustees) specifically bequeathed 

the proceeds of this policy to Miss Boshoff.  The proceeds from this policy in the amount of 

R22,977.44 was paid to Miss Boshoff on 4 September 1998. Thus, the trustees were or 

ought reasonably to be aware of this policy and its nominee.  Its failure to take this 

factor into account, which materially affects the determination of the financial 

position of Miss Boshoff must have an adverse impact on the eventual decision. 

Whilst I can understand that the trustees failed to look at the liquidation and 

distribution account as it was not presented to them by either of the parties (the 

executor was ABSA Bank Ltd), nevertheless, their conduct cannot be excused.  It is 
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imperative for trustees to peruse this account prepared by the executor of the 

deceased estate, which will show the manner of distribution (and to whom) of all the 

assets of the deceased.  This will enable the trustees to accurately determine the 

financial status of any dependent.  The trustee’s failure to consider this account, 

which in turn resulted in the Old Mutual Policy not being considered reveals a 

material flaw in this decision in that decision-maker failed to consider a relevant 

fact.  

 

24. The trustees have assumed that since the complainant was married out of community of 

property to Mr van Vuuren she  (in law) would have experienced difficulties in claiming the 

“pension interest” of Mr van Vuuren.  “Pension interest” is defined in section 1 of the 

Divorce Act of 1979 as follows: 

 
            in relation to a party to a divorce action who- 

 

(a) is a member of a pension fund (excluding a retirement annuity fund), means 

the benefits to which that party as such a member would have been entitled 

in terms of the rules of that fund if his membership of the fund would have 

been terminated on the date of the divorce on account of his resignation 

from his office;  

(b) is a member of a retirement annuity fund which was bona fide established 

for the purpose of providing life annuities for the members of the fund, and 

which is a pension fund, means the total amount of that party’s contributions 

to the fund up to the date of the divorce, together with a total amount of 

annual simple interest on those contributions up to that date, calculated at 

the same rate as the rate prescribed as at that date by the Minister of Justice 

in terms of section 1(2) of the Prescribed Rate of Interest Act, 1975 (Act No. 

55 of 1975), for the purposes of that Act. 

 

Section 7(7) of the Divorce Act reads: 
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(a) In the determination of the patrimonial benefits to which the parties to any divorce 

action may be entitled, the pension interest of a party shall, subject to paragraphs 

(b) and (c), be deemed to be part of his assets. 

 

(b) The amount so deemed to be part of a party’s assets, shall be reduced by any 

amount of his pension interest which, by virtue of paragraph (a), in a 

previous divorce -  

 

(i) was paid over or awarded to another party; or 

(ii) for the purposes of an agreement contemplated in subsection (1), 

was accounted in favour of another party. 

 

(c) Paragraph (a) shall not apply to a divorce action in respect of a marriage out 

of community of property entered into on or after 1 November 1984 in terms 

of an antenuptial contract by which community of property, community of 

profit and loss and the accrual system are excluded. 

 

Since the parties were married prior to 1984 section 7(7)(a) is applicable. 

 

26. Section 7(3) of the Divorce Act permits a court granting a divorce order in respect of 

marriages out of community of property in terms of an antenuptial contract (whereby the 

accrual system is excluded), on application by one of the parties (and in the absence of any 

agreement) to transfer any assets to the other party subject to the provisions of section 7(4), 

(5) and (6).  Section 7(4) allows such a re-distribution to take place where equity and justice 

would be defeated if such an order is not made in favour of the party who directly or 

indirectly contributed “... to the maintenance or increase of the estate of the other party 

during the subsistence of the marriage, either by rendering of services, or the saving of 

expenses which would otherwise have been incurred, or in any other manner.”  Section 7(5) 

lists the factors to be considered by a court before making a re-distribution order and 
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section 7(6) deals with conditions under which an order in terms of section 7(3) may be 

deferred. 

 

27. Applying the above principles to the facts at hand, Mr van Vuuren’s pension benefit would 

clearly have been an asset in his estate upon his divorce (section 7(7)(a)).  Had the divorce 

proceedings run its course the complainant would have been well within her rights to apply 

for a re-distribution of assets, including the pension benefit, in terms of section 7(3).  The  

trustees have adopted the view that a court is unlikely to grant such an order.  However, a 

closer inspection of the facts shows no evidence supporting such a conclusion. In fact all the 

evidence, the requirements and considerations expressed in section 7(4) and (5) and the case 

law (see the two Appellate Division cases of Kritzinger v Kritzinger 1989 (1) SA 67 and 

Katz v Katz 1989 (3) SA 1, both judgements handed down by Milne JA) suggest that a re-

distribution order in terms of section 7(3) might very well have been apt. 

 

28. Therefore, in light of the trustees making this mistaken assumption and ignoring a relevant 

consideration (Old Mutual policy), which materially flaws their decision, I have no option 

but to set aside the decision. 

 

29. Where a discretion has been improperly exercised, our courts are reluctant to substitute their 

own decision for another functionary.  The general rule is to refer the decision back to the 

functionary unless there are exceptional circumstances.  Section 30D of the Act requires me 

to dispose of complaints in a procedurally fair, economical and expeditious manner.   

 

30. This matter has been considered three times by the trustees.  Sufficient evidence in respect 

of the dependents has been placed before me to make a decision in respect of an equitable 

distribution  amongst the dependents.  In view of this matter being considered by the 

trustees and reviewed by the legal department of the fund’s administrator and bearing in 

mind the importance and purpose of section 30D, there is no point in referring this matter 

back to the fund.  Accordingly, I propose to substitute my decision for that of the fund.  
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31. Both the children of Mr van Vuuren are self-sufficient and by virtue of their high 

educational qualifications have excellent current and future earning capacities.  Hence, their 

financial status is secure and well provided for.  Further, whilst they were very close to the 

complainant (emotionally and financially), their relationship with the deceased appeared to 

be sporadic and not close. 

 

32. However, from the evidence, there is no doubt that the same cannot be said of the 

complainant and Miss Boshoff.  Both appear to be in financial difficulties in that their 

current liabilities exceed their assets.  The monthly income and expenditure of both parties 

clearly shows that they will need financial assistance from other sources.   

 

33. The future earning capacity/potential of the respective parties reveal a different picture.  

The complainant is 53 years of age.  She has a temporary job which earns her a salary of 

R4,312 per month.  She is not a member of a pension fund and has no medical aid cover.  

Further, she has been diagnosed with rheumatism.  On the other hand, Miss Boshoff is only 

45 years of age and has a permanent job, wherefrom she earns a monthly salary of R5,702.  

In addition she is a member of a medical aid scheme and a pension fund.  Thus, it is clear 

that in respect of the current and future earning capacity/potential and provision for 

retirement, Miss Boshoff is in a far more favourable position than the complainant 

(including the receipt of R22,977.44 from the Old Mutual policy). 

 

34. As regards to the relationship with the deceased, the complainant and Mr van Vuuren were 

married in 1969 and lived together for approximately 28 years as husband and wife.  

Hereafter, the marital relationship irretrievably broke down and Mr van Vuuren moved out 

of the common household.  The last two years of his life he resided with Miss Boshoff and 

they lived together as “husband and wife”.  The fact that divorce proceedings have not yet 

commenced (summons drawn but not issued) for all intents and purposes, in law, makes the 

complainant the spouse of Mr van Vuuren at the time of his death.  

 

35. Turning to the wishes of the deceased expressed in his nomination from and his will, it is 
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more than evident that he did not want the complainant to benefit in any way from his 

death.  As I stated in the Moir case (PFA/WE/50/98), the wishes of the deceased is an 

important factor but not a decisive one.  It is one of several relevant considerations to be 

taken into account by the trustees.  Otherwise, the entire purpose of section 37C would be 

defeated, that is, the section specifically restricts freedom of testation to ensure that no 

dependents are left without support.  Through the guise of section 37C the legislature is 

clearly advancing an important social protection policy which is left in the hands of trustees 

of pension funds to execute.   

 

36. Due to the distant relationship between Mr van Vuuren and his children and their secure 

financial positions, I agree with the trustees’ decision to exclude them from sharing in the 

benefit.  In light of Mr van Vuuren and the complainant living together as husband and wife 

for 28 years (as opposed to 2 years with Miss Boshoff), the more favourable financial 

position of Miss Boshoff (current and future), the immense contributions (financial and 

otherwise) made by the complainant in bringing up the deceased’s children and bearing in 

mind the purpose of section 37C, the majority of the benefit should be awarded to the 

complainant.  However, the wishes of the deceased are clear and some recognition must be 

given thereto.  Therefore, I am of the view that one-third of the benefit (R67,842.17) should 

be awarded to Miss Boshoff and the balance (R135,684.35) to the complainant. 

 

37. Finally, I turn to the question of a cost order.  Mr Jonker is mistaken in his belief that the 

Act does not allow me to make a cost order.  Section 30E allows me to make any order a 

court of law may make.  The ordinary courts regularly make cost orders.  Thus, there is 

nothing in the Act precluding me from making a cost order.  Nevertheless, there are no 

grounds in this matter for a cost order.  As I have held previously, a cost order will normally 

only be made against a party if its actions are found to be frivolous, vexatious or 

unreasonable.  No such conduct can be ascribed to the fund, thus the complainant’s request 

for costs is dismissed. 

 

38. Accordingly, I make the following order: 
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38.1 the fund’s decision on 24 December 1998 (and subsequent confirmations of the 

decision) to award the complainant and Miss Boshoff 50% each of the benefit is set 

aside; 

 

38.2 the fund is ordered to pay the complainant R135,684.35 within 6 weeks of this 

determination; 

 

38.3 the fund is ordered to pay Miss Boshoff R67,842.17 (less amounts already received) 

within 6 weeks of this determination; 

 

38.4 the fund shall take all necessary steps to give effect to the orders contained in 38.2 

and 38.3; and 

38.5 no order is made as to costs. 

 

 

Dated at CAPE TOWN this 21st day of December 1999. 

 

 
 

__________________________ 

John Murphy 

Pension Funds Adjudicator 


